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IN THE GAUHATI HIGH-COURT '
(THE HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA,
MANIPUR, TRIPURA, MIZORAM & ARUNACHAL PRADESH)

b

ITANAGAR PERMANENT BENCH
NAHARLAGUN

CRIMINAL REVISION PETITION NO. 05(AP)2010

The State of Arunachal Pradesh
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-Versus-

1, Sri Chechung Chuku
| Son of Late Chuku Nitin, Village - Gumto,

P.O. & P.S. — Doimukh, Papum Pare District, -
Arunachal Pradesh. |

| | BiE
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BEFORE
THE HON’BLE MR. JUSTICE P. K. MUSAHARY

Date of hearing : 11.01.2011
Date of Judgment & Order : 11.01.2011

JUDGMENT & ORDER (ORAL)

| Heard Mr. 1. Basar, learned Addl. Public Prosecutor,
fo: the petitioner State of Arunachal Pradesh. Also heard Mr. P.
Taffo, learned counsel for respondent accused and Mr. K. Jini,
learried counsel for Informant Intervener.
|

2. The short facts, involved in this case, are that a
written FIR was lodged by one Smti. Tana Yame Wi‘eh the
ﬂ01mukh Police Statlon Wthh was |registered as Doimukh P.S.
é;ase No. 18/2010‘unden Sections 4‘32/352/342 I.P.C.. In the
siaid FIR, an allegation was made to the effect that on 30.04.2010

eit 11.30 P.M., the respondent accused entered into her residence

and assaulted her 1nclud1ng her family members without any

\ ‘ ‘ i

;irovocation The police 1nvestigated the matter and found
éufiicient incriminating vaideni;e /materials against- the
x{'esli)ondent accused. A bail ;Letmoh being B.A. No. 56(AP)2010
waT moved by the responden aecused under Section 438‘» of the

vode of Criminal Procedure 973 before this court, for grantlng
J |
him pre-arrest bail. While eialhhg,for the CD, this court vide .

l

order dated 03.05. 2010, gra te!di[-iim:interim bail. By eﬁnother

order dated 121.05.20110 th1 Courit, on perusal of the CD and
‘ : L { l |




having found sufficient incriminating materials, rejected his Bail -

Application No. 56(AP)2010. The respondent accused wanted to
surrender before the court of Judicial Magistrate concerned and
accordingly, on the prayer of his learned (;ounsel, this Court
directed him to surrender before the court of learned Judicial
Magistrate, First Class, Yupia, within 3 days and file an
appropriate application for bail and during the aforesaid period
of- 3 days, in the event of his arrest in connection with the
aforesaid police case, he shall be enlerged on bail on furnishing a
bail ibond of Rs. 20,000/ - with one localsurety of like amount to
the satisfaction of the arresting authority. Immediately, on the
nexf day i.e. 13.05.2010, a bail application was moved before the
court of learned Judicial Magistrate, First Class, Papurn Pare
District, Yupia, for release of the nespondent accused on bail.
TPe learned Judicial Ma}gistra‘jce,on iE13¢05.2010, passed an order
releasing the respondenr dccused on beil with certain condition.s

!

b!ut without recording as to whether the respondent accused
| | o L
surrendered or appeared before his court prior to or at the time

of grénting him bail. | \

| | |
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| ‘ ‘ |

|

i I

|
Arunachal Pradesh, submits that t[e respondent accused was

S .

1 |
not ILresent before the court 0 learn d Judicial Maglstrate}‘ First

| ]
Clasls Yupia, and the bail appl

tﬁrough a counsel and as suc+ the \respondent accused dﬁi not

}

|
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|
surrender before the court Ofl the %ald Judicial Maglstrate as
1 ‘ I ‘ {41 \ [
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Mr. Basar leaﬂned ‘Addl. Public Prosecutor,

catlon was moved on 13.05. ‘2010 |



directed by this court vide order dated 12.05.2010. The learned
Judicial Magistrate, First Class, granted regular bail to the
respondent accused in violation of the order passed by this court
and as such, according to Mr. Basar, the said\{)ail order is liable
to be cancelled. According to him, under Section 437 of the
Code of Criminal Procedure, 1973, there must be physical
appearance by the accused before the Magistrate for granting
regular bail as per decision of the Apex Court in Nirmal Jeet Kaur
-vs- State of M.P. & Anr., reported in (2004) 7 SCC 558.

S. | Per contra, Mri. Taffo, legrned counsel appearing on
behalf of respondent accused, suﬁmits that the respondent
accused was physically present along with his counsel before the
court of learned Judicial\ Magistragte,j First Class, Yupia, on
13 05.2010, and the learned Judicial Magistrate, on being
sat1sﬁed with his surrender ‘and on perusal of brelevant CD,
gr‘ianted regular bail to the respondent accused. To substantiate

his submission, learned counsel has/drawn the attention of this

| | \

un‘ter affidavit ﬁled by the r spbnclent accused) passed by the

]urt to another order dateji 13 035. 2010(Annexurel tc‘) the

sa‘}ld court of learned Jud1c1a& Maglstrate, First Class, Yupla,

whereln it has been recorded‘that “‘Sri Chichung Chuku surrendered
| .

béfore my court at 1200 hrs with ¢11 ed)py of order from the an’ble
Pl

uhuti High Court Itanagar Perm inent ,Beneh Naharlagun, uﬁth a

di ection to surrender him before the Jz!tdicial Magistrate, First ‘Class,
l

Yupia, in connection with Doinjukh IT.S. Case No. 18/2010 under

S«{lctions 452/354/324 LP.C.. Aeeordinl ly, taken into custody.” It,
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therefore, cannot be said or doubted‘g that the respondent
accused was not present or did not surrender before the court of
learned Judicial Magistrate, First Class, Yupia, prior to or at the
time of granting of regular bail. The pre-conaition for granting
regular bail under Section 439 Cr.P.C., according to Mr. Taffo,
has been fulfilled inasmuch as the respondent accused
surrendered before the jurisdiction of the court and there is
ndthing wrong in granting bail to the respondent accused, as has
been held in Niranjan Singh & Anr. -vs- Prabhakar Rajaram
Kharote & Ors., reported in AIR 1980 SC 785.

6 ! For disposal (i)f thlS cfiminal revision petition, the
only questipn that is required to be decided is whether the
réspondent accused was preséﬁt or surrendered before the court
oéf learned Judicial Magizstl*ateL:First Class, Yupia, on 13.05.2010,
afs directed by this céulrt vide order dated 12.05.2010. The
pletitione‘r; State has j‘anine}lé?:d ‘the order dated 13i0_5.2010
(Annexure-IV to the criﬁuiﬁal revi§idn petition) wherein, as stated

\ ‘
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earlier, it has, nowhere, been recorded about the physical

preﬁence or sur;renderi of the respondent accused before the
Poh s (L I | |

court of learned Judicial Magistrate, First Class, at Yupia.

I{c;virever, it has been recorded thjereinjthat on perusal of medical
1 ‘ < ‘ K

repért, the petitioner was four1d suffering from Hypertension and

the%e was a mneed for consultation with Neurologist/

1!\Ie1}ros1,'1rgeon at Guwahati, Asseflm,? and in support of the‘ 'same,
T P

the respondent acctilsed ;1:hrou$h his counsel, produced
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prescriptions and medical report from R.K. Mission Hospital,
Itanagar. There are other medical docurn’ents submitted by the
respondent accused which have been furnished along with the
counter afﬁdavit, marked as Annexure-V series. One Dr. Taba
Nima, Medical Officer, Accupunture Unit, Government
Dispensary, Itafort, issued a certificate dated 13.05.2010, to the
' effect that Mt. C. Chuku was admitted in Heema Hospital as he
wa,s suffering from Hypertension and APD for which he needed
emergency medical treatment. From this medical certificate, it is
ev1dent that the respondent \accusdd was admitted in Heema
Hospital on 13.05.2010. The said HeLema Hospital also issued a
discharge certificate to the effect that the respondent accused
was admitted on 12.05.2010 and discharged on 13.05.2010:
These medical documehts as subimitted by the responden‘t
adcueed person are con:ltradictOry to each other. However, from

1 ‘

tﬂe aforesaid certiﬁcates?, it is seen that the respondent accused
1 ! {

was infact admitted in Heema Hospital on 13.05.2010 for
| . ‘

treatment.
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Strangely, it‘is‘ alSﬂ noticpd that there are two orders

\
\
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passed by the court of learned Judicial Magistrate, First Class,

Yupla, on the same date i.e. 13.05.2010; one order which has

? ™

| |

the counter affidavit filed by, the respondent accused. It is,

therefore, not understopd asjfto how the Hudicial Magistrate

AR
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béeni appended as Annexure IV to the ‘criminal revision pqtition |

and the other one which has been appended as Annexurje-l to



concerned passed two orders on the same date. However, from
Annexure-I order, one thing which is clearly evident is that it was

passed at 1500 hrs or thereafter on 13.05.2010 because the

learned Judicial Magistrate recorded as under:

“Under the circumstances of medical ground, the hearing
of the bail petition is ﬂ.xed at 1500 hrs. The I1.0. of the
case who is already in the court with details of the CD of
instant case in connection with File No. JUD/MISC
01/2010 be directed to be present with the said CD during
the bail petition hearing.”

8. In the Annexure-I order, the learned Judicial
Magistrate, First Class, Yupia, at thej very outset, mentioned that
accused Chichung Chuku surrendered before his court on
13.05.2010 at 1200 hrs. and accordingly, he was taken into
custody. If the aforesaid order is ta'ken to be true and correct,
|

then why the Judlclal Maglsﬁrate cc)neerned did not record the

‘ ( \ \ 1 Iyl |
surrender of the‘ respondTnt accused before his court at 1200

hrs. of 13.05. 2010 is beyond comprehension of this eonrt. The

learned counsel for the respondent accused tries to explain that

tl‘;lis was due to inadvertence or %nexperience of the learned
' | x

Jiudicial Magistrate, First Clase, in p{assing the judicial order in a

p%roper manner. Such submiss;ion is not acceptable to this court

inasmuch as the Presiding Officer who passed the order in

questlon, is holdlng the post of Judicial Magistrate, First Class.

i Ly
i ‘
s|also to| be ndted that the Iespon ddnt accused is also h:olding

i | il

the |post of Jud1c1al Maglstrate -cu m~C1rcle Officer, at }?upla
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Moreover as stated earherr the respondent accused was

J |
a{dmﬁted in Heema Hospltals on L3 05. 20}0; and there is no
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record to show that he was released from the said Hospital on
13.05.2010 before 1200 hrs.. Under such circumstances, it
cannot be accepted that the respondent accused could appear or
could have appeared at 1200 hrs. jon 13.05\;‘2010, before the

court of Judicial Magistrate concerned and hence, there is

sufficient room for doubt on the veracity of the aforesaid order

| dated 13.05.2010(Annexure-I to the counter affidavit filed by the

POt | i
x| | il lo ’

respondent accused) and as such, it is natural to come to a
| | I | | |

conclusion that the said ordelr‘was passed subsequent to order
dated 13.05.2010(Annexur§e—l\\31‘/ to the criminal revision petition)
after realization of the mistake jcomrrlittjed by the said Magistrate
and‘ithe consequence of p'assing such order granting bail to the

>

respondent accused Wlthout ha\}ingr ‘t‘lhe said accused person

S

—

1rrendered /appeared befdre h1s court.;

l

9, |  The dec1s1on1 in Niranjan Silzgh(supra) as relied upon

by the learned counsel for the reSpOndent accused is of no

;s1stance to h1rn rather 1t goes agalnst the respondent accused &

|
l
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inasmuch as it has been re1terated in the sard_ decision that no
| ;‘ ‘ ‘: | ! ‘

pers@n accused of an offence can moves the court for bail under?
\ I ‘

ULk |

S<=ct1on 439 unless he is in custody As held therem custo
\ | \ ; | \ \ |
the 1c:ontext of Sect1on 439 Cfl]? G neans physical control or at
| Ll (l ‘ l f |
leas‘t phys1ca1 presence of the% #cclused@ in court coupled L w1th

dy, in

subrn1ss1on to ithe mnsdlcttonﬂan‘d orders of the court. The
| Lo ! ‘ | i

‘ ndtmerely when the ‘police

arrest h1rn prodUces him bef o1 ‘ a ag1strate and gets a rdmand
, | i |

to Jud1c1al or other custody He \can be stated tol be in Jud101al

accused ipersonj rnay be in custo
w o li
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custody when he surrenders before the court and submits to its

jurisdiction.

10. In the present case, the respondent accused was
never arrested by the police and he never surrendered to the
jurisdiction of the court and as such, he was never in custody
within the meaning of Section 439 of the Code of Criminal
Procedure, 1973. The respondent accused having been enlarged
on bail by the court of learned Judicial Magistrate, First Class,
Yupia, without having him produced or surrendered before the
said court, as directed by trxis court or under the provision of
section 439 Cr.P.C., such order grahting bail to the respondent
accused cannot be sustained in law The bail order, in question,
|

aS granted by the court |of Iearnel:l Jud101al Magistrate, First

‘Olass, Yupla, 1s hable\ to be cancelled and it is accordingly

caneelled. | 55 ! ;
11. | The police lshall take necessary steps to have the

respondent accused Sri Chlchung Chuku arrested immediately.

The respondent accused may surrender before the court of
it
learned Judicial Magistrate, First Class, Yupia, within a period of

7 (seVen) days from today and make appropriate application for

grantlng him bail in accordance vshth law.
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Send down the LdRs to the court below forthw1thr
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